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MUNICIPAL CODES IN THE MIDDLE WEST. 

IN every country the organization and power of municipal 
corporations have at first been regulated by special laws or 
charters for each community. But in the course of time 
the tendency has been to establish a general and more or less 
uniform system within each organized government. Thus in 
ancient history the early self-constituted city governments in 
the Italian peninsula were reorganized after the extension of 
the Roman dominion, about the time of Sulla; and the main 
features of this municipal system were later extended through- 
out the Roman Empire. After the breakdown of that empire 
special charters again appeared throughout western Europe. 
But since the end of the eighteenth century these have been re- 
placed in practically all the European countries by general 
municipal codes. France led the way in this movement, at the 
time of the Revolution. Prussia followed this example in 1808 
and England in 1835. Other countries have one after another 
adopted the same method of procedure. 

Special charters and special acts of the legislatures were the 
only methods of organizing municipal government in the United 
States until the middle of the nineteenth century. In 1851 the 
second constitution of the state of Ohio began the attempt to 
secure general laws by prohibiting special legislation. Other 
states adopted similar provisions in their constitutions, at first 
slowly, but more rapidly since 1870. And now most of the 
states attempt in one way or another to prohibit or restrict 
special legislation on municipal government. A few, however, 
such as Massachusetts and Michigan have no constitutional re- 
strictions; and special charters are still openly and freely 
enacted. 

But even in most of the states where special legislation is pro- 
hibited, there have been no comprehensive systems of municipal 
organization established. By the device of classification, laws 
general in form have been enacted, which in fact applied only 
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to single cities. Until within a few years such laws have been 
generally accepted as complying with the constitutional provis- 
ions. As a result, there is nothing approaching uniformity or 
system in the government of cities in most of the states. And 
for the country as a whole the diversities have been so numer- 
ous and so far-reaching that any attempt to describe the typi- 
cal American municipal organization has been impossible. 

A few states, however, are now exceptions to this rule. Three 
of these are the neighboring states of Illinois, Ohio and In- 
diana, forming a compact group in the central part of the 
country. The Illinois law was enacted in 1872, and was prob- 
ably the first effective municipal code in the United States. 
Ohio and Indiana have also had nominal codes for a long time ; 
but the schemes of classification were so highly developed as to 
prevent any general system of organization. But within a few 
years both of these states have enacted new municipal codes 
establishing a general plan. This recent legislation suggests a 
comparative study of the codes of the three states. While 
these states agree in the method of dealing with the problem, 
and while the systems adopted have some features in common, 
illustrating present tendencies throughout the United States, 
there are also many and wide divergencies which show the ab- 
sence of any consensus of opinion on this question among 
American legislators. 

Illinois 

The Illinois Cities and Villages Act is said to have been 
drafted by the late Judge M. F. Tuley, of Chicago. At the 
time of its enactment it was undoubtedly the best and most suc- 
cessful measure on the subject of municipal government that 
had been adopted in the United States. It has been amended 
from time to time, but its main features have been unaltered. 
And while it has proven inadequate to meet some of the condi- 
tions that have since developed, it still contains much that is 
worthy of study by the legislators of other states. 

A comparatively simple and elastic plan of municipal organi- 
zation is provided by this act. In every city there must be 
elected a city council, a mayor, a city clerk, a city attorney and 
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a city treasurer. Other officers may be created by the city 
council as needed. 

Members of the council are elected by wards, two from each 
ward, for a term of two years, one alderman from each ward 
retiring each year. Their number varies from six to seventy, 
according to the size of the city. The powers of the council 
include a long list of enumerated subjects of police regulation, 
such as is usual in city charters ; the power of making appropri- 
ations and a limited power of taxation ; and the unusual power 
to create municipal offices. The latter power requires a two- 
thirds vote of all the members of the council, and offices so 
created may be abolished only by a similar vote at the end of a 
fiscal year. This restriction and the provisions by which the 
council cannot itself make appointments to offices has prevented 
any abuse of the power to create offices. The control over 
appropriations is also an important power actively exercised by 
the council, in the large cities mainly through the finance com- 
mittee. These two special powers make the councils of Illinois 
cities much more important factors in the municipal organiza- 
tion than in other American cities. 

But the mayor also has important powers. He is elected for 
two years, 1 presides over the city council, has the usual limited 
veto power and has large authority over the appointment and 
control of the city officers. His appointments to office must be 
confirmed by the council, but usually this confirmation has been 
given without question, and in Chicago at least generally with- 
out even reference to a committee. His control over the ap- 
pointed officers is further established by his large power of 
removal. This is not entirely unlimited, as he is required to 
file the reasons for removal with the council, and if he fails to 
do so, or if the council by a two-thirds vote disapproves of the 
removal, the officer is reinstated. But these restrictions are not 
likely to be effective except in the case of a gross abuse of the 
removal power ; and in fact the mayor has a very substantial 
control over the city officers and can be held responsible for 
the conduct of the administrative branch of the city government. 

1 By a special law passed under the recent constitutional amendment the mayor of 
Chicago will in future be elected for four years. 



No. 3] MUNICIPAL CODES IN THE MIDDLE WEST 437 

Popular election of the city clerk, city attorney and city treas- 
urer shows the influence of the earlier movement for the election 
of all city officers. At the time the Illinois law was enacted 
there was a smaller number of elective officers than was com- 
mon in most American cities. But at present the trend of intel- 
ligent opinion on municipal organization would favor making at 
least the clerk and attorney appointive in the interest of admin- 
istrative efficiency. In fact Chicago and perhaps other cities 
have established the appointive office of corporation counsel, 
and the office of city attorney has become of little importance. 

The most serious weakness of the Illinois law is the narrow 
limit placed on the power of taxation, which has prevented the 
city governments from developing their activity to meet the 
needs of increased population. This has in turn promoted the 
tendency to create by additional legislation special authorities 
independent of the city governments to undertake certain local 
works, which might better have been intrusted to the city cor- 
poration. Thus not only boards of education, but library 
boards, park boards and the sanitary trustees in Cook county 
are separate corporations, adding greatly to the complexity of 
local government, tending to confuse the voters with a multi- 
plicity of elective offices and reducing the effective responsibil- 
ity to the community of those special officials. 

Chicago has suffered most from the limitation on financial 
powers and the multiplication of authorities. With forty times 
the population of any other city in the state, the metropolitan 
community has had to meet problems that have not begun to 
arise in the smaller cities. The unsatisfactory local situation, 
with the difficulty of securing adequate changes in the general 
law, has led to the adoption of a constitutional amendment 
authorizing special legislation for Chicago, subject to approval 
by a referendum vote, and a special commission is now drafting 
a new charter for Chicago to be submitted to the next session 
of the state legislature. 

Doubtless some special provisions are almost necessary for a 
city so vastly different as is Chicago from the others in the state. 
But many of the difficulties affect the smaller places only in a 
less degree; and many of the changes to be made ought to be 
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made in the general law. And it is to be regretted that the 
ability of Illinois legislators has so far declined and they seem 
unable to perfect and adapt to modern conditions the excellent 
law that was passed over thirty years ago. 

Ohio 

The second constitution of Ohio, adopted in 1851, made the 
first attempt in the United States to prohibit special legislation 
for cities and to require the establishment of a general system 
of municipal organization. But by the device of classifying 
cities on the basis of population, all the larger cities in the state 
had many peculiar features in their municipal government, 
established by laws which in fact applied only to single cities. 
And for over fifty years the Supreme Court of the state accepted 
laws of this kind, general in form but special in their applica- 
tion, as complying with the constitutional provisions.' 

In 1902, however, the Supreme Court practically reversed its 
former attitude and held that the whole body of legislation on 
municipal government disclosed the legislative intent to substi- 
tute isolation for classification. Certain acts brought before 
the court were declared unconstitutional, and the opinion showed 
that most of the legislation in cities would be held unconstitu- 
tional if brought before it. 2 This situation led to a special ses- 
sion of the state legislature, which enacted a new municipal code 
for all the cities and villages in Ohio. In framing the original 
draft of the bill Governor Bushnell took an active part ; and in 
the work of the conference committee to decide conflicts 
between the two houses the final determination was said to 
have been due in large measure to the influence of a United 
States senator and the leader of the dominant political organi- 
zation in Cincinnati. 

The Ohio code is much more detailed than the Illinois law. 3 
It provides a numerous and complicated list of elective offices, 
burdensome to the small cities, and with a lack of effective or- 
ganization and clearly defined responsibility. 

1 State v. Pugh, 43 Ohio State, 98. 

2 State v. Jones, 66 Ohio State, 453. 
•Wade H. Ellis, The Municipal Code of Ohio. 
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Cities are defined as municipal corporations of over 5000 
population, and the same organization is applied to all the 
seventy-two cities in the state. The city council consists of a 
single chamber, the number of members varying with the pop- 
ulation. The larger number of members are elected by wards, 
each electing one councilman; but a small number are also 
elected on a general ticket for the whole city. The powers of the 
council are restricted to those of a legislative character; and it 
is expressly provided that it shall perform no administrative 
duties and exercise no appointing power, except in regard to its 
own organization and in confirming nominations to certain posi- 
tions named in the act. The powers granted include authority 
to enact police ordinances, to vote appropriations and taxes, to 
determine the number of members on certain municipal boards 
and to fix the salaries and bonds of the statutory municipal 
officers. But there is no power to create municipal officers sim- 
ilar to that in the Illinois law ; and even the establishment of 
minor positions is given to the executive officers. It may 
by a two-thirds vote remove officers after a trial on definite 
charges. 

The mayor is elected for a term of two years. He has a 
limited veto power and a very restricted power over the selection 
of officials. Most of the important officers are elective ; but 
the mayor nominates, subject to the confirmation of the council, 
members of the boards of public safety and health and appoints 
the members of the tax commission and the library board. It 
is made his duty to have a general supervision over all depart- 
ments and city officers ; but he has no power of removal or any 
other effective means of control over their actions. The narrow 
range of his authority is further indicated by the provision 
which vests executive power, not in the mayor, but in the list 
of elective and appointed executive officers. 

Other elective officers are the treasurer, auditor, solicitor and 
the board of public service. These are all elected for two 
years, except the auditor, whose term is three years. The 
board of public service is the most significant of these. It con- 
sists of three or five members ; and has charge of streets, sewers 
and other public improvements, of municipal water and lighting 
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plants, parks, markets, cemeteries and of all charitable and cor- 
rectional institutions. 

Of the appointed officers, the board of public safety is pro- 
vided for in a very peculiar way. This is a bi-partisan board 
of two or four members, having supervision over the police 
and fire departments. Its members are appointed on the 
nomination of the mayor subject to the confirmation of two- 
thirds of the council, and failing this confirmation appointments 
are made by the governor of the state. This method was 
apparently adopted for political purposes, and under it the 
boards of public safety in about a dozen cities have been ap- 
pointed by the governor. 

The board of tax commissioners is also a bi-partisan body, 
consisting of four members appointed by the mayor, serving 
without compensation. To this board are referred the tax levies 
ordered by the council to cover its appropriations, and if it dis- 
approves any item of the appropriation the tax levy must be 
reduced, unless the action of the board is overruled by a three- 
fourths vote of all the members of the council. The board also 
acts as a sinking fund commission. 

By establishing a general system of municipal organization 
and uniform powers this code makes the law of municipal cor- 
porations in Ohio much simpler and more intelligible than for- 
merly. The volume of litigation on municipal government is 
greatly reduced, and litigation to determine the meaning or 
constitutionality of disputed points is also lessened, since a deci- 
sion for one city determines the point for all. The scope of 
municipal activities has not been enlarged, but every city may 
without further legislative action exercise all the powers that 
have been granted to any one. 

In the organization of the council the plan of electing some 
members at large offers an opportunity for strengthening that 
branch of the municipal government. But the system of arti- 
ficial and changeable wards is also retained, with its opportuni- 
ties for gerrymandering. The board of public service absorbs 
the functions formerly given in many cities to a number of 
boards, and thus simplifies to some extent the municipal organ- 
ization. But it may be questioned whether in the large cities 
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this has not placed in one department too many unrelated ser- 
vices. The provisions authorizing the merit system in the 
police and fire departments are at least a slight concession to 
the demand for eliminating spoils politics from the municipal 
service. 

But in other respects this code is open to serious criticism. 
The number of municipal officers required in all cities is too 
cumbersome for many of the small cities ; and the city council 
might well have been given authority to create offices as needed, 
as in the Illinois law. The number of elective officers is too 
large to permit the voters to learn the qualifications of the vari- 
ous candidates ; and this tends to reduce popular control and 
increase the influence of party organizations. The variety in 
the methods of filling various offices prevents the concentration 
of responsibility ; and in particular the authority of the mayor 
is inadequate. No provision is made for the merit system for 
the larger proportion of municipal employees, who are placed 
under the control of the board of public service. 

Since this code was adopted there have been two sessions of 
the Ohio legislature. At each of these some minor amend- 
ments have been passed. The most important is the change in 
the date of municipal elections from April to November in the 
odd years. By changing the date of state elections in the future 
to the even years, municipal elections will be kept distinct from 
state and national elections ; and with that provision there is 
perhaps some advantage in having all elections come in the fall. 
During the session of 1906 an effort was made to make some 
more important changes in the system of organization, especially 
by increasing the powers of the mayor. But nothing was 
accomplished. 

Indiana 
In 1905 a general revision of the Indiana municipal law was 
enacted by the legislature of that state. There was little public 
discussion and apparently no partisan motives affected the 
measure. The code as enacted simplifies somewhat the system 
of organization, and applies to all but the smallest places the 
centralized plan of mayoralty control which had been previously 
established in the larger cities. 
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One of the most important changes was the abolition of 
spring city elections and the extension of the terms of city offi- 
cers from two to four years. The terms of officers which would 
have expired in the spring of 1905 were continued until the fol- 
lowing January; and beginning in 1905, an election will be held 
for city officers in November of every fourth year. While 
spring elections are abolished, municipal elections are not com- 
bined with state and national elections, but as in Ohio come in 
an intervening year. Another provision making all elective 
officers ineligible for two terms in succession will, however, 
hinder the development of a continuous policy and seems 
entirely uncalled for, at least in the case of the members of 
the councils and the city clerk. 

Municipal corporations are divided into two main classes : in- 
corporated towns and cities. Any community may by popular 
vote be incorporated as a town ; any community with more than 
2500 population may become a city; and both cities and towns 
may be dissolved by popular vote. 

A very simple system of organization is provided for the in- 
corporated towns. Provision is made for the election of a board 
of trustees of three to seven members, one for each ward, but 
all elected at large ; also for the election of a clerk and treasurer, 
or one person to act in both capacities. The trustees shall elect 
one of their number as president ; shall appoint a marshall, who 
may also act as street commissioner and chief of the fire force ; 
and shall have general charge of municipal matters in the town. 

Cities are divided into five classes on the basis of population 
at the latest United States census ; but the systems of govern- 
ment for the different classes are along similar lines. The first 
class includes cities over 100,000 population, of which Indianap- 
olis is the only instance. The second class includes cities from 
45,000 to 100,000, of which at present there are two — Evans- 
ville and Fort Wayne. The third class, from 20,000 to 45,000, 
has five cities — Terre Haute, South Bend, Muncie, New Albany 
and Anderson. The fourth class, from 10,000 to 20,000, has 
eleven cities; and the fifth class, those under 10,000, includes 
about fifty cities. 

Variations in organization provided in the act are, however, 
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less frequent than the number of classes. The arrangements 
for the first two classes are practically identical ; and also those 
for the third and fourth classes. There seems no substantial 
reason why there should have been more than three classes 
established. 

Every city elects a council, a mayor and a city clerk. A 
city judge is also to be elected, except in cities of the fifth class, 
where the mayor acts in that capacity. A city treasurer is 
elected, except in cities of the first three classes which are 
county seats, where the county treasurer acts as city treasurer. 

The council consists of one member from each ward, and 
from two to six members elected at large, the number of mem- 
bers at large to be half as many as the number elected by 
wards. Boundaries of wards may be changed once in six years 
by a two-thirds vote of all members of the council. The 
powers of the council include authority to establish police regu- 
lations in a long list of enumerated cases. New features in this 
list are the power to exclude saloons from the residence por- 
tions of cities, the power to regulate the height of buildings and 
the power to regulate railroad traffic within the city limits. 
The council can also levy taxes, vote loans up to two per cent 
of the taxable value of property and manage the finances. 
But it is provided that if a council fails to fix the tax levy and 
make appropriations before the first Monday of October, the 
levy and appropriations for the preceding year shall be con- 
tinued and renewed for the current year. In cities of the fifth 
class council committees may exercise executive functions. 

The mayor is given important and far reaching powers. He 
has the absolute power of appointing the heads of all depart- 
ments in cities of the first four classes ; and most of the execu- 
tive officers in cities of the fifth class. These officers will not 
hold for any specified term, but any of them may be removed 
by the mayor, who is required to give notice to the officer and 
to state in a message to the council the reason for removal. 
This arrangement clearly makes the mayor responsible for the 
conduct of the executive departments, but at the same time 
encourages permanence of tenure in the management of these 
departments by requiring the mayor to state publicly his 
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reasons for exercising the power of removal. This system is 
moreover not introduced on purely theoretical grounds, but has 
already proven its practical advantages in a number of the 
larger Indiana cities. 

Monthly meetings of the mayor and heads of departments 
are provided for; and this " cabinet " is authorized to adopt 
rules and regulations for the administration of the departments, 
including rules " which shall prescribe a common and systematic 
method of ascertaining the comparative fitness of applicants for 
office, position and promotion, and of selecting, appointing and 
promoting those found to be best fitted." 

The mayor has also the usual limited veto power, including 
the right to veto items of appropriation bills, the power to 
recommend measures to the council and to call special sessions 
of that body. In cities of the third, fourth and fifth classes he 
presides over the council ; he can also appoint special examin- 
ers to investigate the accounts of any department or officer at 
any time. 

Executive officers and departments are regulated in consider- 
able detail by the act, with variations for the different classes of 
cities. But in the main a uniform method is followed. 

In cities of the fifth class there is a marshal, chief of fire force, 
street commissioner and board of health and charities appointed 
by the mayor, and a city attorney appointed by the council. 
Other executive functions are performed in these cities by 
council committees. 

In the cities of the first four classes there are from five to 
eight departments. All cities in these classes have departments 
of finance, law, public works, assessment and collection and 
public health and charities. A department of public safety, 
controlling the police and fire force, is provided for cities of the 
first and second class, and is optional for cities of the third 
class. The variation seems to be due to the provision in the 
former law for state police boards in cities from 10,000 to 
35,000 population. A special department of public parks is 
also provided for cities of the first two classes. By a peculiar 
arrangement cities of the second class are allowed to establish 
a special department of water works, which in other cities comes 
under the department of public works. 
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The departments of finance, law and assessment and collec- 
tion are placed in charge of single officials — the comptroller, city 
attorney and the elected treasurer. The assessment of property 
for taxation is, however, not regulated by the municipal code, 
but by a general law on the subject for the whole state. Where 
a city establishes a sinking fund, there is provided a sinking 
fund commission, consisting of the comptroller and two other 
members appointed by the mayor — in this case the terms of the 
latter two members expiring at different times. 

The other departments are in charge of boards, consisting of 
three members each, except for the park boards, which have 
four members. In all cases not more than two members of 
each board may belong to the same political party. 

Salaries are regulated for the various classes of cities with too 
much detail. In some cases maximum salaries are specified ; 
in others a minimum and maximum. But there is little discre- 
tion left to the councils ; and with the growth of cities it is 
certain that there will be frequent amendments to the law in 
this respect. Of the boards, that for public works is allowed 
the largest remuneration ; the board of public safety has a dis- 
tinctly smaller rate ; the board of health has a maximum of one 
hundred dollars for each member, while the park board must 
serve without compensation. 

If municipal departments must be regulated by statute the 
Indiana plan of varying the system with a reasonable classifica- 
tion of cities is much better than the hard and fast provisions 
for all cities in the Ohio law. But in this respect the Illinois 
act, which permits the city councils to establish offices and 
regulate salaries, is better than either of the other laws. 

Municipal ownership is authorized for water works, gas 
works, electric light works and heating and power plants, after 
a referendum vote. But the debt limit of two per cent of the 
taxable value is likely to prevent most cities from undertaking 
all these functions. 

All franchises previously granted are legalized ; and authority 
is given to grant new franchises, with no statutory restriction as 
to the term of the grant, while contracts for a supply of light, 
water or heat for city purposes may be made for periods of 
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twenty-five years. In these respects the new law shows a dis- 
tinct reactionary movement in the interest of private corpora- 
tions. Formerly franchises were limited to periods of ten and 
thirty-four years, according to the kind, and contracts for light 
were limited to ten years. 

No simple verdict can be given on the act as a whole. The 
relaxation of the restrictions on franchise corporations is likely 
to prove a serious evil. The prohibition on the reelection of 
members of the council will promote unneccessary changes in 
public policy. The opportunity to introduce other improve- 
ments has been neglected, and the act is far from perfect in 
respect to systematic arrangement of its various parts. 

On the other hand, so far as concerns the organization of the 
municipal government, the measure is a decided advance on 
previous conditions in Indiana and a still greater improvement 
on existing conditions in other states. It is of no little advan- 
tage to have the law on this subject reduced to simpler and 
more systematic terms. This should reduce the amount of 
litigation in the courts and make the municipal system one that 
can be generally understood by the people. The centralization 
of executive powers and responsibility in the mayor should 
clarify the situation for the voters on election day, and the op- 
portunity given by the law for the establishment of the merit 
system in the municipal service is at least a step in the right 
direction. 

John A. Fairlie. 

University of Michigan. 



